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With the doctrine of res ipsa loquitur, negligence can be
inferred in situations in which there is no direct evi-
dence of negligence or wrongdoing. In the context

of health care liability claims, a res ipsa loquitur allegation may
cause a health care provider some degree of anxiety because ex-
pert testimony on the applicable standard of care and a breach
of that standard of care is not necessary. Concern about res ipsa
loquitur allegations in a health care liability claim is often need-
less, given that this doctrine has limited applicability in such
circumstances.

Res ipsa loquitur is not a cause of action but a rule of evidence
(1). For res ipsa loquitur to be applicable, the claimant must pro-
duce evidence from which a lay jury could conclude, by a prepon-
derance of evidence, that the incident resulted from negligence
and was the responsibility of the defendant (2–4). The Texas
Pattern Jury Charge, which is used by lawyers and judges to de-
termine the appropriate submission of issues to a jury at trial, pro-
poses the following model instruction to assist the jury in
answering whether there was negligence in a res ipsa loquitur case:

In answering this question, you may infer negligence by a party but
are not compelled to do so if you find that 1) the character of the
occurrence is such that it would ordinarily not happen in the ab-
sence of negligence and 2) the instrumentality causing the occur-
rence was under the management and control of the party at the
time the negligence, if any, probably occurred (5).

While res ipsa loquitur eliminates the need for expert testi-
mony on the standard of care and the fact that the standard of
care was breached, it does not eliminate the claimant’s need to
establish causation (6). As discussed in previous articles, causa-
tion must be shown through expert testimony. Additionally,
while the likelihood of other potential causes of the injury does
not have to be completely ruled out, it must be “so reduced that
the jury can reasonably find by a preponderance of the evidence
that the negligence, if any, lies at the defendant’s door” (7). Thus,
while expert testimony as to negligence is not necessary, the
claimant must still provide evidence that establishes the factual
requirements already discussed, as well as proximate cause (8).

Application of res ipsa loquitur in medical negligence actions
is governed by Section 7.01 of Article 4590i of the Texas Revised
Civil Statutes Annotated. While Section 7.01 recognizes that res
ipsa loquitur can be used in a health care liability claim, the stat-
ute limits the application of this doctrine to those instances in
which it had been applied in medical negligence cases by Texas
appellate courts up to August 29, 1977 (9). In review of Texas
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authority before August 1977, as a general rule, res ipsa loquitur
was not applicable in medical malpractice cases (10) except in
those in which the physician left surgical instruments or supplies
inside a patient’s body or operated on the wrong part of the
patient’s body (11).

In 1990, the Texas Supreme Court addressed the applicabil-
ity of res ipsa loquitur in medical malpractice cases. The court held
that in order for res ipsa loquitur to apply, “unaided laymen must
be able to determine that negligence must have occurred from
their common knowledge, and not solely through the aid of an
expert” (12).

For res ipsa loquitur to apply to a claim that the physician
operated on the wrong part of the patient’s body, the evidence
must establish that the doctor intentionally operated on the
wrong part of the body under the mistaken impression that he
or she was operating on the correct part of the body. For example,
res ipsa loquitur was found applicable in a situation in which the
surgeon specifically identified a symptomatic lipoma he was to
remove but instead removed a different lipoma (13). Res ipsa
loquitur is not applicable to a situation in which damage was done
during surgery to structures or tissues that were in the area of the
surgery performed. Specifically, res ipsa loquitur did not apply in
a case of injury to the iliac artery and vein adjacent to where disk
surgery was being performed (14).

Most of the reported health care cases that reviewed possible
application of res ipsa loquitur involved patients who sustained
injuries due to the alleged misuse of mechanical instruments. Res
ipsa loquitur applies to these situations only if a lay person could
determine the existence of negligence from his or her common
knowledge. If proper use of the instrument in question requires
special training and experience, the use is not considered lay
knowledge, and the doctrine of res ipsa loquitur is not applicable.

As a practical matter, the use of medical equipment almost
always requires special knowledge and training. For example, in
Wendenberg v. Williams, the court held that using an instrument
known as a pituitary rongeur to “grip” and “bite” tissue during
back surgery required extensive training and was not within the
common knowledge of a lay person. Thus, res ipsa loquitur was
not applicable (15). Similarly, courts have held that res ipsa lo-
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quitur does not apply to the use of a flexible colonoscope (16),
use of a phacoemulsification machine (17), administration of
anesthetics by hypodermic needle (18), administration of con-
trast dye for arteriogram and aortogram by hypodermic needle
(19), utilization and placement of an arterial line (20), use of a
high-speed rotary dental instrument (21), and use of an intra-
venous line to administer therapy to an infant (22).

Res ipsa loquitur has been found to apply in circumstances in
which a surgical sponge or other operative equipment has been
left inside the patient. Schorlemer v. Reyes involved a sponge left
in the patient’s abdomen during surgery to remove an ovary, fal-
lopian tube, and appendix. Despite the testimony of 2 assisting
nurses that the sole responsibility for removal of surgical sponges
rested with them, the court held that res ipsa loquitur applied
against the surgeon. This decision was based on 3 factors. First,
the surgeon testified that the sponges were under his manage-
ment and control during the surgery. Second, the plaintiffs’ ex-
pert testified that the surgeon had control of the sponges during
the procedure; that, even though nurses perform the ancillary
function of sponge counting, ultimate responsibility for sponge
removal lies with the surgeon; and that the surgeons generally
follow a personal routine of insertion and removal to ensure that
no sponge is left behind. Third, the defense expert testified that
it was the responsibility of the surgeon to make sure that every-
thing was removed from the patient (23).

In Schorlemer, the defendant argued that a previous Texas
Court of Appeals held that res ipsa loquitur did not apply to a simi-
lar situation in which a sponge was left in the patient (24). The
court in Schorlemer held that this other case was distinguishable,
since the only evidence was affidavit testimony that the nurses
bore responsibility for counting the sponges, pursuant to hospi-
tal policy, and that the surgeon was not even in the operating
room when the patient’s incision was closed. Since the patient
produced no evidence to controvert the surgeon’s proof and show
his responsibility, the court found that the plaintiff had not met
her burden to establish that res ipsa loquitur was applicable. In
Schorlemer, the surgeon admitted that the sponges were under his
management and control, that he put them in and removed
them, and there was expert testimony that the surgeon was ulti-
mately responsible for ensuring that the sponges were removed.
Thus, there was some evidence that he maintained control of the
sponges, which rendered submission of an instruction on res ipsa
loquitur appropriate (23).

Another circumstance in which res ipsa loquitur applies is
when a broken piece of a mechanical instrument is left inside
the patient’s body. In Steinkamp v. Caremark, the court held that
res ipsa loquitur applied to a situation in which a nurse inserted
into the patient’s arm a catheter that began to disintegrate into
the vein. The patient then had to undergo surgery to remove the
catheter fragments. The court held that this case differed from
the cases cited above that involve the use of mechanical instru-
ments and that it did not take a medical expert to know that a
piece of medical equipment is not supposed to break and remain
inside the patient’s body (25).

The defense in the Steinkamp case argued that previous case
law precluded application of res ipsa loquitur to this circumstance.
The defense cited the case of Arguello v. Gutzman as support for
its position. In that matter, while the patient’s knee was being

operated on, one of the surgical instruments broke and dropped
into the patient. The surgeon was unable to locate that broken
piece through arthroscopic visualization or x-rays and, therefore,
had to perform an arthrotomy to find and retrieve the broken
instrument (26). The court of appeals in Steinkamp held that the
claim in Arguello pertained only to the physician’s use of a me-
chanical instrument and not to the additional assertion that the
physician’s act of leaving a foreign object in the patient was the
basis of a request for res ipsa loquitur instruction. Thus, in
Steinkamp, since the catheter was undisputedly under the nurse’s
management and control when it broke off, and since expert
testimony was not needed to establish that a surgical instrument
should not remain inside the body, res ipsa loquitur could be uti-
lized to establish that claim (25).

Review of the case law that pertains to res ipsa loquitur clearly
shows that res ipsa loquitur is applicable only to specific circum-
stances in health care liability claims. From the current case law,
its use appears to be limited to situations in which the wrong part
of the body is operated on or surgical equipment is left in the
patient. While the fact that expert testimony is not necessary to
establish negligence in these circumstances might appear to be
concerning on its surface, as a practical matter, it would prob-
ably not be difficult to obtain a credible expert to testify as to
negligence in those circumstances. Moreover, in those circum-
stances an experienced and competent lawyer would probably
obtain an expert witness anyway. Thus, the inclusion of the res
ipsa loquitur instruction is probably not of much consequence to
the defense of the case.
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